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EXECUTIVE  SUMMARY 


In  this  Report  on  Avoiding  Delay  and  Multiple  Proceedings  in  the 
Adjudication  of  Workplace  Disputes,  the  Ontario  Law  Reform  Commission 
examines  administrative  tribunals  that  resolve  disputes  arising  in  the  workplace 
as  a  context  within  which  to  consider  more  general  issues  relating  to  the 
reform  of  administrative  law.  More  particularly,  this  report  examines  the 
substantial  length  of  time  absorbed  by  dispute  resolution  processes  in  seven 
statutory  contexts — under  the  Labour  Relations  Act,  the  Employment  Standards 
Act,  the  Industrial  Standards  Act,  the  Occupational  Health  and  Safety  Act,  the 
Human  Rights  Code,  the  Pay  Equity  Act,  and  the  Employment  Equity  Act. 

The  report  then  considers  two  possible  methods  of  reducing  the  time 
absorbed  by  these  processes — a  modification  of  the  internal  procedures  of  each 
tribunal  and  an  elimination  of  the  phenomenon  of  multiple  proceedings  arising 
from  a  single  dispute. 

The  Commission  suggests  in  this  report  that  the  internal  operation  of  each 
tribunal  would  be  greatly  facilitated  by  the  introduction  of  three  modifications 
to  their  rules  of  practice  and  procedure.  First,  each  tribunal  should  provide  for 
a  case  management  system  that  would  require  each  dispute  to  be  moved  along 
from  complaint  to  hearing  at  a  fixed  pace.  Experiments  with  case  management 
in  the  civil  courts  appear  to  have  enjoyed  success  in  reducing  delay.  In  order  to 
test  whether  case  management  can  successfully  be  transplanted  from  civil 
litigation  to  the  administrative  sphere,  a  case  management  system  should  be 
implemented  on  a  trial  basis.  Second,  each  tribunal  should  implement  a 
program  of  mediation,  also  to  be  tested  through  a  pilot  program.  Third,  to 
ensure  that  the  tribunals'  time  and  energy  are  not  being  devoted  to  disputes  that 
have  no  reasonable  chance  of  success,  and  to  ensure  that  the  rules  of  practice 
and  procedure  are  followed,  it  is  recommended  that  each  tribunal  have  the 
capacity  to  dismiss  cases  without  a  hearing. 

Multiple  proceedings  arise  when  parties  take  advantage  of  the  fact  that  the 
jurisdiction  of  a  number  of  administrative  tribunals  overlap  and  bring 
successive  complaints  to  different  tribunals.  As  a  result  of  this  practice,  the 
resources  of  a  number  of  tribunals  have  to  be  marshalled  to  resolve  what  is 
essentially  one  dispute.  In  the  Commission's  view  this  practice  should  be 
reduced  if  not  curtailed  by  giving  each  tribunal  the  jurisdiction  to  interpret  and 
apply  the  governing  legislation  of  other  tribunals  and  by  requiring  all  other 
tribunals  to  defer  to  a  decision  rendered  in  this  manner. 
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In  order  to  ensure  that  tribunals  interpret  and  apply  external  law 
competently,  the  Commission  also  recommends  that  a  system  of  training  take 
place  so  that  adjudicators  in  one  administrative  regime  become  familiar  with 
the  law  of  other  related  regimes.  In  addition,  the  Commission  recommends  that 
tribunals  have  (i)  the  ability  to  hold  consolidated  hearings,  (ii)  the  ability  to 
request  a  legal  opinion  from  another  tribunal,  and  (iii)  the  ability  to  make 
findings  of  fact  in  the  event  a  dispute  is  transferred  to  another  tribunal  for 
adjudication.  Finally,  in  order  to  ensure  that  a  party  has  all  remedies  available 
and  that  the  party  does  not  get  compensated  more  than  once  for  the  same 
injury,  recommendations  are  made  with  regard  to  the  compensation  principles 
that  should  be  applied  in  cases  where  more  than  one  statute  is  applied  by  a 
single  tribunal. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


CHAPTER  4     LEGAL  FRAMEWORK  GOVERNING  WORKPLACE 
ADJUDICATION 

Codification  of  Procedure-— Sta tutory  Powers  Procedure  Act 
and  Tribunal  Rules 

1 .  Each  administrative  regime  subject  to  this  report  should  provide  for  case 
management  rules  in  its  rules  of  practice  and  procedure,  which  set  out 
the  times  within  which  each  procedure  in  a  dispute  should  be  completed, 
(at  120) 

2.  Each  administrative  regime  subject  to  this  report  should  establish  pilot 
projects  involving  case  management  systems  with  the  following 
characteristics: 

(a)  The  rules  will  provide  for  a  number  of  track  timetables  that,  having 
regard  to  the  types  of  disputes  brought  before  the  tribunal,  will 
establish  a  fast  track  for  the  least  complicated  types  of  disputes  and 
a  slower  track,  or  slower  tracks,  for  more  complicated  disputes. 

(b)  The  case  management  rules  will  apply  to  every  application  or 
dispute  brought  before  the  tribunal. 

(c)  In  accepting  an  application  or  a  complaint,  the  registrar  will  be 
required  to  choose  a  case  management  track,  having  regard  to  the 
nature  of  the  application  or  dispute,  the  complexity  of  the  issues  of 
fact  or  law,  the  number  of  parties  or  prospective  parties,  the 
amount  of  intervention  the  case  management  officer  is  likely  to 
require,  and  the  time  required  for  proper  discovery  and  preparation 
for  hearing. 

(d)  Notice  of  the  case  management  track  will  be  given  as  soon  as 
possible  by  the  applicant  or  complainant  or,  if  necessary,  by  the 
registrar. 
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(e)  At  the  time  of  choosing  a  case  management  track,  the  registrar  will 
appoint  a  case  manager  to  the  case.  In  many  regimes  the  case 
manager  may  be  the  registrar.  The  role  of  the  case  manager  is  to 
ensure  that  the  requirements  of  the  case  management  track  have 
been  complied  with. 

(f)  All  preliminary  matters,  including  applications  to  vary  the  time 
requirements  of  the  track  timetable,  will  be  brought  to  the  case 
manager.  Consistent  with  the  present  law,  applications  may  be 
made  in  writing  or  by  means  of  electronic  communication. 

(g)  If  any  party  fails  to  comply  with  a  track  timetable,  the  case 
manager  will  have  authority  to  convene  a  case  conference,  to 
dismiss  that  party's  application,  complaint,  or  response,  or  to  make 
any  other  order  that  is  just. 

(h)  The  case  manager  may  be  appointed  to  preside  over  pre-hearing 
conferences,  and  in  any  event  the  case  manager's  reports  will  be 
maintained  on  file  and  be  available  to  the  pre-hearing  conference 
chair,  (at  122-23) 

Each  administrative  regime  considered  in  this  report  should  include,  as 
part  of  the  case  management  rules,  a  facility  to  mediate  disputes,  (at  125) 

Pilot  projects  in  mediation  should  be  undertaken  for  all  of  the 
administrative  regimes  subject  to  this  report,  possibly  through  the  Office 
of  Arbitration,  (at  128) 

The  Statutory  Powers  Procedure  Act  should  be  amended  to  specifically 
give  to  each  of  the  administrative  tribunals  subject  to  this  report  the 
following  powers: 

(a)  the  power  to  dismiss  an  application,  complaint,  or  response  where  it 
does  not,  in  the  opinion  of  the  board,  make  out  an  apparent  case  for 
the  remedy  requested; 

(b)  the  power  to  dismiss  an  application,  complaint,  or  response,  or  to 
award  judgment,  where  a  party  has  failed  to  comply  with  the 
requirements  under  the  rules  or  with  an  order  from  the  board; 

(c)  the  power  to  set  aside  a  dismissal  or  a  judgment  where,  in  the 
opinion  of  the  board,  the  dismissal  or  the  judgment  was  brought 
about  by  inadvertence  and  error  or  where  the  party  has  remedied 
the  defect  that  brought  about  the  dismissal  or  judgment,  (at  129) 


CHAPTER  5     RECOMMENDATIONS  FOR  STRUCTURAL  REFORM 


Reduction  of  Multiple  Proceedings 

6.  Amendments  should  be  made  to  each  of  the  legislative  enactments  subject 
to  this  report  to  provide  that  the  administrative  tribunals  under  each 
statute  have  the  power  to  interpret  and  apply  the  requirements  of  human 
rights  legislation  and  other  employment-related  statutes,  even  though 
these  statutes  are  not  the  ones  regulating  the  tribunal  in  question,  (at  141) 

7.  In  interpreting  and  applying  external  law,  each  administrative  tribunal 
subject  to  this  report  should  comply  with  the  following  principles  in 
compensating  a  wronged  complainant: 

(a)  A  wronged  complainant  should  be  entitled  to  the  variety  of 
remedies  contained  in  the  various  enactments  being  applied  to  the 
dispute. 

(b)  In  situations  where  two  applicable  statutes  provide  the  same  remedy 
(for  example,  monetary  compensation  for  a  wrong),  the 
complainant  should  be  entitled  to  take  advantage  of  the  legislation 
that  provides  the  most  advantageous  remedy. 

(c)  In  no  case  should  a  complainant  be  compensated  twice  for  the  same 
harm,   (at  142) 

8.  Amendments  should  be  made  to  each  legislative  enactment  subject  to  this 
report  giving  the  administrative  tribunals  in  each  of  these  regimes  (except 
grievance  arbitrators)  the  express  authority  to  interpret  and  apply  external 
law  without  the  assistance  of  another  tribunal  in  those  circumstances 
where  the  tribunal  member  appointed  to  hear  the  dispute  has  received  a 
cross-appointment  to  the  tribunal  that  has  primary  jurisdiction  over  the 
law  that  the  tribunal  member  intends  to  interpret  and  apply,   (at  144) 

9.  To  ensure  that  each  adjudicator  is  competent  to  interpret  and  apply 
external  law,  a  scheme  of  training,  testing,  and  certification  should  be 
established  in  each  administrative  tribunal  subject  to  this  report,   (at  146) 

10.  Amendments  should  be  made  to  each  of  the  legislative  enactments  subject 
to  this  report  giving  the  administrative  tribunals  in  each  of  these  regimes 
(including  grievance  arbitrators)  the  following  powers: 


(a)  the  authority  to  hold  consolidated  hearings; 

(b)  the  authority  to  obtain  a  legal  opinion  from  any  other  tribunal  on 
any  matter  within  the  jurisdiction  of  that  other  tribunal,  either 
through  expert  evidence  or  by  requesting  that  opinion  in  writing, 
and  to  apply  the  opinion  to  the  dispute  before  it;  and 

(c)  the  authority  to  make  determinations  of  fact  for  any  other  tribunal 
and  to  request  that  other  tribunal  to  render  a  decision,  with  regard 
to  matters  within  its  authority,  as  to  the  legal  consequences  of  those 
facts,   (at  149) 

1 1 .  The  registrar  of  each  administrative  regime  subject  to  this  report  should 
be  given  authority  to  transfer  a  dispute  from  one  regime  to  another, 
whenever  it  has  been  determined  that  the  law  governing  the  other  regime 
will  be  the  primary  focus  in  the  dispute,  and  the  registrar  should  be  given 
authority  to  arrange  a  consolidated  hearing  when  it  has  been  determined 
that  such  a  hearing  will  most  expediently  and  fairly  resolve  the  dispute, 
(at  150) 

12.  Each  legislative  enactment  subject  to  this  report  should  be  amended  to 
expressly  include  a  privative  clause  to  express  the  Legislature's  intention 
that  a  tribunal's  decision  should  be  final  and  not  reviewable  by  the  courts 
even  where  the  tribunal  has  exercised  its  jurisdiction  to  refer  to  external 
law.   (at  152) 

Organizational  Repercussions  of  Referral/Deferral 

13.  Amendments  should  be  made  to  each  of  the  legislative  enactments  subject 
to  this  report  giving  the  administrative  tribunals  in  each  of  these  regimes 
the  obligation  to  defer  to  the  decision  of  any  of  the  other  tribunals  subject 
to  this  report  as  long  as  the  previous  tribunal  has  interpreted  and  applied 
external  law,  that  is,  the  governing  statute  of  the  tribunal  whose 
jurisdiction  is  being  sought,   (at  155) 

14.  Each  of  the  legislative  enactments  subject  to  this  report  should  be 
amended  to: 

(a)  establish  a  system  whereby  individuals  involved  in  the  pre-hearing 
processes  within  one  administrative  regime  will  have  the  ability  to 
acquire  an  expertise  in  pre-hearing  matters  in  other  administrative 
regimes; 


(b)  require  that,  whenever  a  dispute  involves  more  than  one 
administrative  regime,  the  office  in  charge  of  assigning  individuals 
to  the  pre -hearing  process  assign  those  individuals  who  have  been 
certified  as  having  an  expertise  in  all  administrative  regimes 
involved;  and 

(c)  only  in  circumstances  where  there  are  no  individuals  certified  as 
having  an  expertise  in  all  relevant  regimes,  permit  the  office  in 
charge  of  assigning  individuals  to  the  pre-hearing  process,  not  only 
to  assign  individuals  from  the  regime  where  the  dispute  was  first 
brought,  but  also  to  assign  individuals  from  all  other  regimes  that 
may  assist  in  the  resolution  of  the  dispute  with  the  least  amount  of 
delay  and  cost,   (at  158) 
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